UNI TED STATES DI STRI CT COURT
DI STRI CT OF MAI NE

NCRVAN L. BERTHI AUVE,

Plaintiff
v Cvil No. 94-86-P-C

JEAN C. CARON, BETTY B. CLARK,
JAMES D. BIVINS, AND WLLI AM
T. O DONCHUE,

Def endant s

GENE CARTER, District Judge

VEMORANDUM OF DECI SI ON ON
DEFENDANTS MOTI ONS FOR SUMVARY JUDGVENT

Plaintiff Norman L. Berthiaunme alleges that his federal
civil rights, secured by the United States Constitution, to
substantive and procedural due process, 42 U S.C. 8§ 1983 (Count
1), as well as his right to be free from unreasonabl e searches,
as secured by the Miine Constitution, 5 MR S.A 8 4682 (Count
1) were violated by Defendants Jean Caron, Betty B. Cark, James
D. Bivins, and WIlliam T. O Donohue. Fourth Amended Conpl ai nt
(Docket No. 45). In addition, Plaintiff raises a negligence
cl ai m agai nst Defendant WIliam T. O Donohue (Count 111)."
Plaintiff seeks conpensatory and punitive damages (Count |V) from

Def endants. Al of the clains arise out of a "penile

The Court has granted the Mtion for Summary Judgrment fil ed
by the five other naned Defendants, all menbers of the Mine
Board of Nursing. Menorandum and Order Granting Sunmary Judgnent
(Docket No. 41).



pl et hysnograph” test which Plaintiff alleges he was forced to
undergo as a condition of his continued professional |icensure as
a nurse followng his crimnal conviction on a federal charge of
| nportation of obscene naterial.

Def endant Clark was the Chair of the Miine Board of Nursing
(the "Board") at the time of the events set forth in the Fourth
Anmended Conpl aint. Defendant Caron was the Executive Director of
the Board.? Defendant Bivins was the Assistant Attorney General
who advi sed the Board. Defendant O Donohue is the individual who
was retained by the Board to evaluate Plaintiff and to adm ni ster
the test at issue. Defendants have each noved separately for
summary judgnent on Plaintiff's clains against them under 42
U S.C 8§ 1983 and the anal ogous provision of the Miine Cvil
Rights Act, 5 MR S. A 8 4682, arguing that he or she is entitled
to absolute immnity or, in the alternative, qualified inmunity.
The Defendants also challenge Plaintiff's claimfor punitive
damages. I n addition, Defendant O Donohue contends that
Plaintiff is required to conply with the terns of the M ne
Health Security Act, 24 MR S. A 8§ 2501 et seq., in order to
proceed with his negligence claimand that his failure to provide
notice of claimas required by section 2903 of the Act, as well
as the Act's statute of limtations, section 2902, bar this

claim

’As Executive Director of the Maine State Board of Nursing,
Ms. Caron has no voting power with respect to Board deci sions.
Def endant Jean Caron's Statenment of Uncontroverted Facts (Docket
No. 70) ¢ 42.



The Court referred the case to Magi strate Judge Cohen for
provi de a recomended deci sion on the sumrmary judgnent notions.
In his Recormended Deci sion (Docket No. 82) Judge Cohen concl uded
that the Defendants are entitled to absolute i nmunity under
federal and state law for their actions in this case. In
addi ti on, Judge Cohen recommended that Defendant O Donohue was
entitled to sunmary judgnent on Plaintiff's negligence claim
because the applicable statute of |imtation had expired. The
matter is now before the Court for review of the Reconmended

Deci sion on the objections thereto.

. FACTS

The facts viewed in the light nost favorable to Plaintiff
are as follows: At all tines relevant to this proceeding,
Plaintiff was |licensed by the Board to practice nursing in Mine.
Plaintiff's Statenment of Material Facts in Qpposition to
Def endants' Motions for Summary Judgnent (Docket No. 78),
Affidavit of Norman L. Berthiaunme, Ex. AT 2. In January 1990,
the United States Attorney charged Plaintiff with a violation of
federal law involving receipt through the mail of a videotape
al l egedly containing child pornography. 1d. 1 3. Plaintiff
notified the Board of the charges against himprior to their
di sposition. 1d. § 4. Sonetine in late spring or early sunmer
1990, Plaintiff submtted to the Board an application for renewal
of his nursing license. Id. 1 5. 1In July 1990, Plaintiff

entered a guilty plea to the crimnal charge of violating 18
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US.C 8§ 1462, prohibiting the inportation of obscene matter.
Id. 1 6. Plaintiff received a sentence of tw years' probation
and a fine of $2,000. |Id. § 6; Deposition of James D. Bivins,
Ex. 5. As a condition of his probation, Plaintiff was required
to submt to psychol ogi cal counseling. Berthiaune Aff. § 7;

Bi vins Dep., Ex. 5.

In Septenber 1990, Defendant Caron notified Plaintiff that
an informal conference with the Board was schedul ed for Novenber
8, 1990.° Berthiaume Aff. 1 9. Plaintiff and his counsel were
present at the Novenber 8, 1990, informal conference. Deposition
of Robert E. Hrshon, Ex. 1 at 2. The Board conducted the
conference in executive session, after which the panel nade the
followi ng findings of fact on the record:

a. Licensee states that this was an isol ated incident.

The U.S. District Judge who sentenced M. Berthiaune

apparently agreed.

b. Licensee voluntarily began and continues in
psychol ogi cal counsel i ng.

c. Court documents indicate there is no prior history
of any sane or simlar acts by Licensee.

d. Licensee has a good work history.

e. [The sentencing judge] stated "I really get very
clearly the picture there is no indication whatever
of this person being involved in the abuse of
children sexually or otherw se."

®Def endant Caron al so sent a letter dated Cctober 2, 1990,
to Plaintiff's counsel, Robert Hirshon, notifying himthat the
i nformal conference had been schedul ed for Novenber. Statenent
of Material Facts in Support of Mdtion for Sunmary Judgnent by
Def endants Murray, Twonbly, Vanpatella, Pray, and Fi sher (Docket
No. 16) Ex. 5 at 2-3.



f. Licensee has voluntarily restricted his practice to
adults, pending final resolution of this matter.

g. Licensee has plead guilty to inportation of obscene
matter in violation of Title 18, United States Code,
Section 1462. Licensee was sentenced to two years
probation, a $2,000 fine and was ordered to submt
to counsel i ng.

h. Many letters of support have been submitted to the
Board on behal f of Licensee.

. Dr. Roger G nn, a psychol ogist, evaluated Licensee
and concl uded that psychol ogical testing did not
point to any significant psychol ogi cal or enotional
probl ems whi ch woul d adversely affect his
functioning or suggest that he is at any risk at al
to anyone in the comunity.
St atenent of Material Facts in Support of Mdtion for Summary
Judgnent by Defendants Murray, Twonbly, Vanpatella, Pray, and
Fi sher (Docket No. 16), Ex. 5 at 2-3. The Board, however,
adjourned the informal conference w thout voting on the renewal
of his license, in order for Plaintiff to obtain "an independent
[ psychol ogi cal ] evaluation."* Berthiaune Aff. § 13; Statenent of
Material Facts in Support of Mtion for Summary Judgnent by
Def endants Murray, Twonbly, Vanpatella, Pray, and Fisher, Ex. 5
at 3. Pending the outconme of the independent psychol ogi cal
exam nation, the Board placed Plaintiff's |icense on probation
and limted his practice to patients 18 years of age or older, a

limtation that Plaintiff had already undertaken voluntarily.

'n July and August of 1990, Plaintiff was eval uated and
tested by a clinical psychologist, Dr. Roger Gnn. Dr. Gnn
concluded in his witten report that there was "nothing in [his]
eval uati on whi ch woul d suggest that Plaintiff should not continue
to [practice nursing]." Plaintiff's Statenment of Material Facts
in Opposition to Defendants' Mtions for Sunmary Judgnent (Docket
No. 78), Ex. Al, Report of Roger G nn, Ph.D
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Statenment of Material Facts in Support of Mtion for Summary
Judgnent by Defendants Murray, Twonbly, Vanpatella, Pray, and
Fi sher, Ex. 5 at 3.

Subsequent to the Novenber 8 neeting, Defendant Bivins, the
Assi stant Attorney General advising the Board, contacted two
psychol ogi sts, one of whom recommended Defendant O Donohue, a
menber of the faculty at the University of Mine at O ono.
Bi vins Deposition at 43-45; Deposition of WIIliam O Donohue at
41. Defendant Caron contacted Defendant O Donohue about
conducting an exam nation of Plaintiff. Deposition of Jean C
Caron at 84-85. O Donohue told Caron and Bivins that a penile
pl et hysnograph was anong the tests he consi dered appropriate for
Plaintiff and he gave them a basic explanation of the penile
pl et hysnograph, including that it involved a device attached to
the subject's penis and show ng the subject slides and pl aying
audi o tapes involving child sexual activity. Caron Dep. at 87;
Bivins Dep. at 42-48. Followng this discussion, Caron consulted
with Bivins and thereafter wwth Cark, who was then serving as
Chair of the Board. Caron Dep. at 89-90. dark directed Caron
to retain O Donohue to performthe exam nation. Caron Dep. at
98; Deposition of Betty B. Cark at 31. d ark knew t hat
O Donohue pl anned to use the plethysnograph test before she gave
this direction to Caron. Cark Dep. at 31; Caron Dep. at 93-95.

The Board did not informPlaintiff at the inform
conference that the penile plethysnograph woul d be included in

t he psychol ogi cal evaluation. Berthiaunme Aff.  14; Statenent of
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Material Facts in Support of Mdtion for Sumrary Judgnent by
Def endants Murray, Twonbly, Vanpatella, Pray, and Fisher, Ex. 5
at 3. Caron left the matter of arranging the exam nation to
Bivins. Caron Dep. at 98-99, Bivins Dep. at 42-43. In md-
Novenber of 1990, Defendant Bivins notified Plaintiff's counsel
that O Donohue woul d performthe psychol ogi cal exam nati on and
that the exam nation would include a penile plethysnograph test.
Berthiaune Aff. § 15.; Bivins Dep. at 61. Plaintiff was told
that if he did not take the test, the Board woul d seek revocation
of his nursing license. [d. T 15. Although Plaintiff expressed
reservati ons about the test, he eventually agreed to it.
Bert hi aune Aff. 1 16-17. Defendants Caron and Bivins were aware
of these reservations by or soon after Novenber 21, 1990. Caron
Dep. at 101; Hirshon Dep., Exs. 14 & 65.

Dr. O Donohue adm ni stered the penile plethysnograph
exam nation to Plaintiff on Novenber 29 and Decenber 6, 1990.
Berthiaune Aff. § 18. An assistant placed Plaintiff in a
w ndowl ess room that contained a projector and an intercom
Id. 1 19. Plaintiff was given a U shaped strain gauge and was
told to renove his pants and underwear, to sit in a recliner
chair, and to attach the gauge to his penis. 1d. The first part
of the test consisted of showing Plaintiff thirty slides
contai ning scenes of naked wonen, honobsexual activity,
het er osexual activity, and naked chil dren. Id. § 20. After the
slide was presented for ninety seconds, Plaintiff was required to

describe into the intercomthe scene depicted on the slide. I d.
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1 21. Thereafter, Plaintiff was required to sit in tota
darkness for one and one-hal f m nutes. Id. § 22. The second
part of the test required Plaintiff, sitting in total darkness,
to listen to thirty different ninety-second "scenes" played over
the intercom 1d. ¥ 23. These audi 0 scenes were "very graphic
and explicit in detail" and included descriptions of honbsexual
activity, adult sexual activity with children, violent sexual
activity, and the beating of children. 1d. 1 23. Plaintiff
descri bes the penile plethysnograph test as "extrenely invasive .
shocking, hum liating, degrading and traumatizing." 1d.
1 24.

On Decenber 13, 1990, the Board voted to renew Plaintiff's
nursing |icense on a probationary status for two years. Caron
Dep., Ex. 22, Draft Mnutes of Miine State Board of Nursing.
Plaintiff was placed on probation on condition that he receive
I ndependent psychol ogi cal eval uati on and counseling at his own
expense, that he limt his practice to patients 18 years of age
and ol der, and that he disclose the contents of his consent
agreenment with the Board to his enployers or supervisors.
Bert hi aune Dep., Ex 25 at 3. On February 8, 1991, Plaintiff
entered into a consent agreenent with the Board reflecting these

and ot her conditions. |d.

1. ANALYSI S

Summary judgnment has a special niche in civil litigation

Its "role is to pierce the boilerplate of the pleadings and assay
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the parties' proof in order to determ ne whether trial is

actually required.” Wnne v. Tufts Univ. Sch. of Med., 976 F. 2d

791, 794 (1st Gr. 1992), cert. denied, 113 S. C. 1845 (1993).

Summary judgnent is appropriate in the absence of a genuine issue
of material fact and when the noving party is entitled to
judgnent as a matter of law. Fed. R Cv. P. 56(c). An issue is
genui ne for these purposes if "the evidence is such that a
reasonabl e jury could return a verdict for the nonnoving party."”

Anderson v. Liberty Lobby, Inc., 477 U S 242, 248 (1986). A

material fact is one that has "the potential to affect the

outconme of the suit under applicable aw." Nerei da-Gonzalez v.

Ti rado- Del gado, 990 F.2d 701, 703 (1st Cr. 1993). The Court
views the record in the light nost favorable to the nonnoving

party. See MCarthy v. Northwest Airlines, Inc., 56 F.3d 313,

315 (1st Cir. 1995).

A. Federal Cvil R ghts dains

Plaintiff correctly points out that there are only two ways
to initiate disciplinary proceedi ngs against a |licensee under the
applicable Maine |aw. either by the Board introducing a conpl ai nt
"on its own notion" or "upon receipt of a witten conplaint filed
with the Board." 32 MR S. A § 2105-A(1-A). Under the statute,

a conplaint is the predicate for an informal conference.® The

°At the time of the disciplinary action against Plaintiff 32
MR S. A 8 2105-A provided, in pertinent part:

(continued...)



record in this case does not include a witten conplaint to or by
the Board. The statute, however, does not require that a

conpl aint by the Board be in witing, only that a conplaint filed
by sonmeone other than the Board needs to be in witing.

Plaintiff erroneously argues throughout his brief that no

°(...continued)

1-A. Disciplinary proceedi ngs and sanctions. The
Board shall investigate a conplaint on its own notion
or upon receipt of a witten conplaint filed with the
board, regardi ng nonconpliance with or violation of
this chapter or of any rules adopted by the board.

I nvestigation may include a hearing before the board to
det erm ne whet her grounds exi st for suspension,
revocation or denial of a license, or as otherw se
deened necessary to the fulfillnment of its
responsibilities under this chapter. The board may
subpoena wi tnesses, records and docunents, including
records and docunents nmaintained by a health care
facility, in any investigation or hearing it conducts.

The board shall notify the |licensee of the content of a
conplaint filed against the |licensee as soon as
possi bl e, but in no event later than within 60 days of
receipt of this information. The |icensee shal

respond within 30 days. |If the licensee's response to
the conplaint satisfies the board that the conpl aint
does not nerit further investigation or action, the
matter may be dism ssed, with notice of the dismssa

to the conplainant, if any.

If, in the opinion of the board, the factual basis of
the conplaint is or may be true, and it is of
sufficient gravity to warrant further action, the board
may request an informal conference with the |icensee.
The board shall provide the Iicensee with adequate

noti ce of the conference and the issues to be

di scussed. The conference shall be conducted in
executive session of the board, unless otherw se
requested by the licensee. Statenments nade at the
conference may not be introduced at a subsequent fornal
heari ng unl ess the parties consent.

Former 8§ 2105-A (1-A)(repealed and replaced by P.L. 1993, ch.
600, § A-116).

10



conpl aint was ever filed against himresulting in the initiation
of a disciplinary action by the Board. Plaintiff characterizes
the Board's interest in neeting with himon Novenber 8, 1990, as
concern "about [his] guilty plea to a charge of inporting an
obscene vi deotape and asked Plaintiff to nmeet wwth themin an

i nformal conference to discuss the matter." Plaintiff's

bj ection to Recomrended Deci sion on Mtions for Summary Judgnent
and Menorandum of Law in Support Thereof (Docket No. 84) at 4.
Plaintiff's argunent assunmes that because he approached the Board
with the informati on about the crimnal charges pendi ng agai nst
him the Board could not, or did not, thereafter initiate a
conplaint on its owm notion. The record in this case discloses
ot her w se.

Al t hough the record does not include a witten conpl ai nt
fromthe Board, it is unnecessary under the statute. The Board
sent Plaintiff a "Notice of Informal Conference" dated October 2,
1990, confirm ng the Novenber 8, 1990, informal conference
regarding his license renewal. Statenent of Material Facts In
Support of Mdtion for Summary Judgnent by Defendants Mirray,
Twonbl y, Vanpatella, Pray, and Fischer, Ex. 2. Included with the
notice letter was a "Wai ver of Objections” form Id. Prior to
attendi ng the Novenber informal conference, Plaintiff signed the
wai ver formwhich clearly states that a "conplaint” has been nade
and that the "informal conference is to determ ne whether the
factual basis of the conplaint may be true.” [d. at Ex. 3.

Mor eover, the Board's mnutes reflect that a conplaint, initiated
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by the Board, was pending against Plaintiff. 1d. at Ex. 5. The
Court therefore concludes that a conplaint, which initiated
di sciplinary action by the Board under the statute, was pendi ng
against Plaintiff and that Plaintiff was aware of the conpl aint
at the tinme of the informal conference.

Plaintiff also contends that he did not have an opportunity
to respond to the conplaint. Although the statute provides a
licensee thirty days in which to respond to a conplaint, it does
not contenplate the initiation of a conplaint by the Board on
I nformation received directly froma licensee. 1In this case, the
conpl ai nt was based upon information that Plaintiff hinself
provided to the Board, elimnating the need for the Board to
notify Plaintiff of the content of the conplaint. Plaintiff knew
at |l east as nuch as the Board knew prior to the informal
conference. Plaintiff does not suggest that he was not aware of
the content of the conplaint: in fact, he was the one who
vol unteered the information to the Board. Plaintiff sinply
states that he did not have notice of the conplaint. The statute
does not provide for any determnate period of tinme for a
| i censee to respond under these circunstances. Nevert hel ess,
the Court finds that Plaintiff did have a reasonabl e opportunity
-- approximately thirty days fromthe Notice of I|nfornmal
Conference sent to Plaintiff's counsel on Cctober 2, 1990, until
t he Novenber 8, 1990, informal conference -- to provide the Board
with any information he thought would be germane to the inforna

conf erence.
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1. Absolute I nmunity

The parties vigorously disagree on the Defendants’
entitlement to quasi-judicial absolute immunity. Absolute
I mmunity fromsection 1983 liability is enjoyed by only a "very
limted class of officials . . . 'whose special functions or
constitutional status requires conplete protection fromsuit.""

Hafer v. Melo, 502 U S. 21, 29 (1991)(quoting Harlow v.

Fitzgerald, 457 U.S. 800, 807 (1982)). Such inmunity depends not
on an official's title but on whether the all eged conduct which
gives rise to the conplaint involved the perfornmance of a

judicial or quasi-judicial function. |Inbler v. Pachtnman, 424

U S. 409, 430 (1976); Butz v. Econonobu, 438 U.S. 478, 508, 511

(1978).

This case does not arise in the context of a crimnal
proceedi ng, where the judge and prosecutor have clearly
delineated and limted roles. |In disciplinary actions under 32
MR S. A 8§ 2105-A, the Board of Nursing is authorized to perform
as investigator, prosecutor, and adjudicator. The anmal ganation
of these three functions in one body conplicates the anal ysis of
Def endants' inmmunity clains. Al though, as the Mgi strate Judge
correctly concluded, the "informal conference was the first step
I n the adjudicative process," everything that foll owed the
I nformal conference was not necessarily adjudicative in nature.
Recommended Deci si on (Docket No. 82) at 14. The princi pal
factual question here is how were the Board nenbers functioning

at the tine they nade the decision to go forward with the
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O Donohue eval uati on which included a penile plethysnograph test .

See Burns v. Reed, 500 U. S. 478, 486 (1991)("[T]he official

seeki ng absolute imunity bears the burden of show ng that such
i mmunity is justified for the function in question."). It is not
whet her the Board ever functions in an adjudicatory capacity.

Here, subsequent to the informal conference of Novenber 8,
during conmuni cations totally separate from any Board neeti ng,
proceedi ng, or informal conference, Defendants decided Plaintiff
shoul d take the penile plethysnograph test. This decision was
not made by the Board but, rather, by individual Board nenbers
and counsel advising the Board. This |leads the Court to conclude
that the decision was nade separate and apart fromthe Board's
quasi -judicial functions. The Board nenbers and their advising
attorney were not involved in the adjudicative process after the
full Board had adjourned the informal conference requesting what
appeared to be a routine psychiatric eval uation. °

The next inquiry is whether these Board nenbers were acting
In a prosecutorial role that was intimtely associated with the
quasi -judicial process at the tine they nade the decision to go
forward with the O Donohue eval uati on which included a penile
pl et hysnograph test. |If a prosecutor is performng what is

considered a traditional prosecutorial function, he is entitled

°At the informal conference, the Board did not indicate that
a penile plethysnmograph would be part of the psychiatric
evaluation. Berthiaunme Aff. § 14; Statenent of Mterial Facts In
Support of Mdtion for Sunmary Judgnent by Defendants Murray,
Twonbl y, Vanpatella, Pray, and Fischer, Ex. 5 at 3.
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to absolute imunity. See Buckley v. Fitzsinmmons, 509 U S 259,

270-71 (1993)(quoting Inbler v. Pachtman, 424 U.S. 409, 430

(1976) (Prosecutors are entitled to absolute immunity for actions
which are ""intimtely associated with the judicial phase of the
crimnal process.'"). A prosecutor engaged in purely

I nvestigative activities enjoys not the absolute immunity

avail able in the judicial process, but only a good-faith defense
conparable to that of a | aw enforcenent officer. Here,

Def endants were involved in an investigative function which is
entitled only to an immunity based on good faith. See e.qg.,

Burns, 500 U. S. at 495; Houston v. Partee, 978 F.2d 362, 365-68

(7th GCr. 1992); Kulw cki v. Dawson, 969 F.2d 1454, 1465-66 (3rd

Gr. 1992).

Def endants rely on Wang v. New Hanpshire Board of

Regi stration in Medicine, 55 F.3d 698 (1st G r. 1995), and

Bettencourt v. Board of Reqgistration in Mdicine, 904 F.2d 772

(1st Cir. 1990), to support their asserted entitlenent to

absolute imunity. Wang and Bettencourt are both

di stingui shable. The actions of the Boards in Wang and

Bettencourt were limted to initiation of adm nistrative

proceedi ngs and adj udi cation of entitlenent to nedical |icenses -

- those Boards were involved in no investigation.’ The Court

'The facts in Wang do not detail what role the Board pl ayed
In the process; the Court sinply concluded that there was "no
materi al distinction between the quasi-judicial and prosecutori al
functions perfornmed by these defendants in behalf of the New
Hanpshire Board, and those performed by their Massachusetts
(continued...)
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does not find either of these cases hel pful because neither
addresses the question of fact presented in this case: that is,
did the actors engage in functions which may be characterized as
quasi-judicial or traditionally prosecutorial in nature.

In Wang the First Circuit explained that "[s]tate officials
perform ng prosecutorial functions -- including their decisions
to initiate admnistrative proceedi ngs ained at | egal sanctions
-- are entitled to absolute imunity." Wang, 55 F.3d at 701
Def endants overstate the holding in Wang, asserting that the
court held that an individual has absolute imunity for al
prosecutorial functions. Although Wang argued that the New
Hanpshire Board assunmed an "inquisitorial or investigative role,"
this argunent was apparently based only on the Board's
I nstigation of adm nistrative proceedi ngs and prosecuti on of
charges against himrather than on any investigative evi dence-
gathering the Board conducted. 1d. at 701. 1In contrast, the
Board nmenbers' actions in this case went beyond sinply bringing
and prosecuting the conplaint against Plaintiff, by requiring

that he take a penile plethysnograph test.

Bettencourt is additionally distinguishable and is
necessarily limted to board nenbers' actions in their

adj udi catory capacities. Bettencourt, 904 F.2d 772, 783-84. In

Bettencourt, Plaintiff did not challenge the district court's

finding that, "while engaging in the activities criticized

‘(...continued)
counterparts” in Bettencourt. Wang, 55 F.3d at 701
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herein, the Board nenbers and their staff were acting in their
‘quasi-judicial', i.e., adjudicatory capacity."” 1d. at 782.
Rat her, plaintiff argued, that "as a matter of public policy,
menbers of a state nedical board (and their staff) when
fulfilling a quasi-judicial role should not be granted absol ute

I mmunity fromdamges suits.” 1d. The Bettencourt Court,

therefore, did not address the question presented in this case.

In Buckley v. Fitzsimons, 125 L. Ed. 2d 209 (1993), a case

I nvol ving a prosecutor's claimof absolute immunity, the Suprene
Court closely scrutinized the nature of the prosecutor's action
In performng investigatory functions. There the Court was
deci di ng whet her the prosecutors were functioning as advocates
when they were endeavoring to determ ne whether a bootprint at
the scene of the crine had been made by the petitioner's foot.
The prosecutors did not have probable cause to arrest the
petitioner or to initiate judicial proceedings during that period
of time. Finding that the defendant prosecutors were carrying

out investigatory functions only, the Supreme Court rejected

their defense of absolute imunity. The Court's detailed
anal ysis sheds light on where the lines are drawn with regard to
Def endants' functions herein:

There is a difference between the advocate's role in
eval uating evidence and interview ng wtnesses as he
prepares for trial, on the one hand, and the
detective's role in searching for the clues and
corroboration that m ght give himprobable cause to
reconmend that a suspect be arrested, on the other
hand. Wen a prosecutor perforns the investigative
functions normally perforned by a detective or police
officer, it is '"neither appropriate, nor justifiable,
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that, for the sanme act, immunity should protect the one
and not the other.’

Id. at 226-27 (citations omtted).
Simlarly, GQuzman-Rivera v. Rivera-Cruz, 55 F.3d 26 (1st

Cir. 1995), is instructive on the distinction between a
prosecutor's investigative and quasi-judicial functions for

i mmunity purposes. In GQuzman-Rivera, the plaintiff was convicted

of murder and inprisoned. After sentencing, plaintiff's father
began neeting with defendant Secretary of Justice and officials
of the Justice Department's Cvil Rights Division, presenting
evidence to such officials that his son was innocent. After many
nont hs, the Justice departnment and Civil Rights Division finally
i nvestigated plaintiff's case and concl uded that he was innocent.
Def endant Director of the Justice Departnment, however, refused to
nove for plaintiff's release until the actual nurderer was
captured. Plaintiff was released only after plaintiff's father
turned to the nedia to publicize his son's plight.

Plaintiff in GQuznan-Rivera initiated a section 1983 | awsuit

agai nst defendants, alleging that they failed to tinely

rei nvestigate the facts of the nmurder after his conviction and
that they failed to nove for his release after the investigation
had established his innocence. Defendants noved for summary

j udgnent on absolute immunity grounds. The district court denied
the notion and defendants appealed. |In analyzing plaintiff's
clainms regarding the reinvestigation of the nurder, the Court of

Appeals for the First Circuit applied the functional analysis
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required with absolute immunity clains. The court stated:

The defendants seemto think that absolute
immunity extends to all conduct that facilitates
the prosecutorial function. The functional

anal ysis, however, requires us to draw a line

bet ween the preparatory conduct that is nerely
adm ni strative or investigative, and that which is
Itself prosecutorial. For exanple, sone, but not
all, of the prosecutor's preparatory acts in
initiating a prosecution and presenting the
State's case are absolutely i mMmune. The
prosecutorial nature of an act is not spread
backwards |i ke an inkblot, imunizing everything
It touches.

Id. at 29 (citations omtted). The Court of Appeals' analysis

and holding in Guzman-Ri vera, denying absolute inmunity regarding

the investigation clains, applies to this action.

This case mrrors Buckley in the post-trial
context. It is undisputed on appeal that no post-
convi ction proceedi ng was pending at the tinme of
the civil rights investigation. Although the

I nvestigation ultimately gave the defendants cause
to nove to reopen the crimnal proceedings --

l.e., to resune their role as 'advocate[s] for the
[ Comonweal th]," -- this was only one of several
possi bl e outcones. . . Accordingly, the civi
rights investigation had only an attenuated and
contingent, as opposed to 'intimate[],"'
association with the judicial phase of the
crimnal process.

Id. at 30 (quoting Inbler, 424 U S. at 431 n.33 & 430).

Wiile the Board in this case had a conpl aint pending before
it, no adjudicatory proceeding was currently convened when
Plaintiff was required to take the penile plethysnograph test.
Quasi -j udici al proceedings have flexibility to adjourn for
I nformati on gathering or other reasons, unlike pure judicial
proceedi ngs whi ch proceed without interruption once instituted.

Al t hough a conpl aint was pending in this case, the Board's
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adj ournnment attenuated the request that Plaintiff take the penile
pl et hysnograph test fromthe judicial portion of the disciplinary
action. Wth this procedural backdrop, the Court can see no
significant distinction between the instant case and

GQuznman- Ri vera or Buckl ey.

Prior to the request that Plaintiff obtain an independent
psychol ogi cal exam nation, the Board had coll ected sone evidence
through the informal conference process. Nevertheless, it
apparently wanted nore information regarding Plaintiff's fitness
for licensure. Al of the actions of Defendants C ark, Caron
and Bivins upon which Plaintiff's clains are based took pl ace
before Plaintiff underwent the penile plethysnograph. By
requiring that Plaintiff submt to the penile plethysnograph
exam nation, Defendants O ark, Caron, and Bivins were not
adj udi cating an issue; nor were they acting collectively as an
advocate nmaking a decision to initiate a proceedi ng. Moreover,
the Board nenbers and counsel were not eval uating evi dence and
preparing for presentation of the evidence to an adjudicatory
body when, at the tinme the they required Plaintiff to undergo the
exam nation, the evidence was yet to be collected fromPlaintiff.
The Board nenbers were acting in a detective's role in searching
for clues making their actions preparatory to that of the
judicial or traditional prosecutorial function. The actions of
Def endants O ark, Caron, and Bivins are anal ogous to "[nmlerely
I nvestigative evidence-gathering [which] is not absolutely

protected.” Kulw cki, 969 F.2d at 1465. Accordingly, the Court
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w || deny Defendants C ark, Caron, and Bivins' notions for
sumrary judgnent on absolute immunity grounds. The Court wl|
al so deny Defendant O Donohue's claimfor absolute inmunity which

derives fromthat of the Board nenbers.

2. Qualified Imunity

| f Defendants' conduct is immunized at all, it results from
the qualified good faith immunity avail able under 42 U.S.C.
8§ 1983. CGovernnent officials are entitled to qualified i munity
for their discretionary acts as long as their conduct does not
"violate clearly established statutory or constitutional rights
of which a reasonabl e person woul d have known." Harlow, 457 U. S.
at 818.

The existence of factual issues to be tried involving the
use of the penile plethysnograph has al ready been decided by the

Court of Appeals for the First Crcuit. |In Harrington v. Al ny,

977 F.2d 37, 44 (1st Cr. 1993), the First Grcuit acknow edged
that factual issues are presented by the State's requirenent that
an individual submt to the penile plethysnograph. 1d. at 44 ("A
reasonabl e finder of fact could conclude that requiring the

pl et hysnograph i nvol ves a due process violation."). The

Harrington Court enphasized that the parties asserting qualified

I mmuni ty have the burden of showing "the procedure's reliability
and, in light of other psychol ogi cal eval uative tools avail abl e,

that other less intrusive neans of obtaining the rel evant
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information are not sufficient." 1d. Some of the same factua

I ssues are presented in this case. These issues include, inter
alia: (1) whether Defendants acted reasonably in failing to
consi der alternative approaches to neeting the Board's need for
addi tional information without requiring Plaintiff to take the
peni |l e pl ethysnograph test; (2) whether the test was shocking,
degradi ng, and humliating and, if so, whether Defendants acted
reasonably in failing to consider the inpact of the procedure on
Plaintiff; (3) whether the penile plethysnograph was
scientifically capable of neeting the legitinmate state interest
in this case; and (4) whether the extent of Defendants' inquiry
into the scientific validity of the penile plethysnograph was
reasonable in light of the intrusiveness and invasiveness of the
test. Accordingly, the Court will deny Defendants C ark, Caron,
and Bivins' notions for sumary judgnent on qualified i nmunity
grounds. Here again, Defendant O Donohue's claimto qualified

i mmunity will be denied since it flows fromthat of the Defendant

Board nenbers.

B. Mnine Gvil R ghts Act

The Maine GCvil R ghts Act ("MCRA") "was designed to prevent
intentional interference wwth the exercise of rights secured by
the laws and constitutions of either the United States or Mine

by threats, intimdation, or coercion.” Phelps v. President and

Trustees of Colby College, 595 A 2d 403, 404 (Me. 1991).

Patterned after 42 U.S.C. 8§ 1983, the MCRA provides a general
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remedy for violations of federal and state constitutional and

statutory rights. LaPlante v. United Parcel Service, Inc., 810

F. Supp. 19, 22 (D. Me. 1993). Although the Maine Law Court has
not yet addressed the issue, the Court will apply the absolute
I mmunity analysis set forth above to Plaintiff's clains under the

MCRA. See Jenness v. Nickerson, 637 A 2d 1152, 1158 ( Me.

1994) (quoting Genier v. Kennebec County, Miine, 733 F. Supp

455, 458 n.6 (D. Me. 1990) ("The MCRA 'was patterned after 42
US C 8§ 1983.""). Thus, the analysis under parallel federal |aw
requires the Court to conclude that absolute inmunity is not
avai | abl e to Defendants under the MCRA. The Law Court has,
however, decided that the sanme qualified immunity anal ysis

di scussed above under federal |law applies to Plaintiff's clains

under the MCRA. Jenness, 637 A.2d at 1159; Hegarty v. Sonerset

County, 53 F.3d 1367, 1373 n.3 (1st G r. 1995). Likew se,
therefore, the Court finds that there are material issues of fact
on qualified inmunity which prevent sumrary judgnent on the MCRA

claimat this tine.

C. Negligence d ai mAgai nst O Donohue

The Court wll affirmthe Recommended Decision of the
Magi strate Judge on Count I11, in which he recomended the Court
grant Defendant O Donohue's notion for summary judgnent on

Plaintiff's negligence claimon statute of limtation grounds.

D. Punitive Danmges
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Puni tive damages against individuals are available in a
section 1983 action only "when the defendant's conduct is shown
to be notivated by evil notive or intent, or when it involves
reckl ess or callous indifference to federally protected rights of

others." Smth v. Wade, 461 U. S. 30, 56 (1983). Under Maine

| aw, punitive damages are avail able only upon a show ng of

express or inplied malice. Tuttle v. Raynond, 494 A 2d 1353,

1361 (Me. 1985). Inplied malice can be shown by conduct "so
outrageous that malice toward a person injured as a result of
that conduct can be inplied.” [d. The Court concludes that
there are issues of fact regarding punitive damges in the
I nstant case which prevent disposition of this claimon sumary
j udgnent .

The Court declines to accept the decision of Magistrate
Judge Cohen on Counts I, Il, and IV. It is ORDERED that
Def endants Cl ark, Caron, Bivins, and O Donohue's Modtions for
Summary Judgnent (Docket Nos. 66, 69, 71 & 73) be, and they are
her eby, DEN ED on Counts I, Il, and IV. The Court accepts the
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recommended deci si on of Magi strate Judge Cohen on Count I111. It
I s ORDERED t hat Defendant O Donohue's Mdtion for Summary Judgnent
(Docket No. 66) on Count 11l be, and it is hereby, GRANTED.

GENE CARTER
District Judge

Dated at Portland, Miine this 10th day of July, 1997.
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